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The State of the Law 208:
A Cumulative Report on Legal Developments Affecting
Government Partnerships with Faith-Based Organizations

Professoira C. Lupu andProfessoRobert W. Tuttlé

EXECUTIVE SUMMARY

Since 2002, we have prepared annual reports on the state of the law pertaining to
government partnerships with fallased organizations (FBOs). Whatdals is

a Final Report on t he -B&edsdnd Goohmunityi st r a
Il nitiative (AFBCI 0), which is now near
Unlike its predecessors, this Report will present a cumulative pidtues

reflected in regulatgrpronouncements and judicial opinidnsf the law as it has
developed over the life of the FBCI. As the material below demonstrates, the

I nitiativebds | egal personality has deve
ways. Some matters that seemeiite uncertain at the time we surveyed the legal
landscape in our first Report, in December, 2002, have been substantially
clarified. Other issues that have been around for the duration of the FBCI remain
substantially unresolved, and still others hansea over the past eight years and

await further attention.

The first section of thiseportis devoted toan exploration of these issues. The
topics explored includel) the dramatic expansion of policies of inclusion of
FBOs as partners with goverent in the delivery of social services; 2) the
constitutionally divergent tracks of direct and indirect funding of FBOs, and the
need for regulatory guidance with respect to both; 3) the continuing controversy
over religious selectivity in employment by wgwnmentfinanced FBOs; and 4)

the surprisingly quiescent issue of beneficiary rights, which have been well
protected under the FBCI.

Ylra C. Lupu is the F. Elmad & Eleanor Davis Professor of Law, George Washington University Law School;

Robert W. Tuttle is Professor of Law and the David R. and Sherry Kirschner Berz Research Professor of Law and
Religion, George Washington University Law School. Professors lamguTuttle are the edirectors of legal

research for the Roundtable on Religion and Social Welfare Policy. We gratefully acknowledge the support of The

Pew Charitable Trusts, the Nelson A. Rockefeller Institute of Government, and the George WashingisityJn

Law School. We thank our research assistants, David Kirsch and Nicole Stinson, for their excellent work on this
yeards report. The views expressed here are, of cours
of the institutiors that have supported our work.
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A Cumulative Report on Legal Developments Affecting Government Partnerships with FBOs

In connection with this cumulative account of the past eight y#aessecond

section ofthis report will discuss in fulthe leading legal developments that have
occurred sinceur previous annuakport, which was completed in November of
2007. Most of this yearodés devel opment
various expenditures and service efforts relatedht Initiative. The most
prominentlegal developments of 2008 involve the eweidening significance of

t he Supr eme C deinrvt Fdesdordrrers Refigiod-oundation, Inc.

(2007)71 that is, the pattern developing in the lower courts to applyessively

the restrictions on the rights of taxpayers to bring suits against government
funding agencies. In addition, the past twelve months have produced an
important appellate court opinioiifiericans United for Separation of Church

and State vPrison Fellowship MinistrigsEighth Circuit), which affirmed a

finding of unconstitutionality of a controversial faitfased rehabilitation program

in the lowa prisons, but also limited the duty of FBOs to make restitution of
government funds spent in vialat of the Constitution. And, late in 2008, a

| awsuit threatened the Di s tlhasegdhometess Col u
shelter through a financially advantageous swap of property and a large grant for
renovation of t hdiesghamd vsDestrid of Cgdumlyigs i cal f a

l. KEY LEGAL DEVELOPMENTS OVER THE LIFE OF THE
FAITH -BASED AND COMMUNITY INITIATIVE

A. Expanding Policies of Inclusion and Protection of religious Identity
for FBOs in Partnership with Government

At its core, the FBCl guaant ees a fil evel pl aying fi
compete for social welfare funding on equal terms with -mehigious
organizations. This guarantee is remarkable in two respects. First, it reflects a
decisive shift i n t hablishmemwcClause, aivdydromGo n st i
regi me that excluded fApervasively secta
a far greater range of partnerships between government and FBOs. Second, the
guarantee is remarkable because of the scope of administradivgeci required.

The prohibition on funding of Apervasi
deeply imbedded in federal agency rules and practices, but the FBCI has
succeeded in transforming that administ
accepance of public aid for FBOs.

B. The Emerging Rules of Constitutional Limitation on Direct and
Indirect Funding of FBOs, and the Persistent Problem of Regulatory
Guidance

With the end of the prohibition on publ
the Supreme Courtds Establishment Cl ause
and narrower reading, which sharply distinguishes two types of public funding:
indirect aid, in which the government provides resources to a beneficiary, who

then decides which seéce provider to use; and direct aid, in which the
government decides which providers will receive financial support, and how

ii The Roundtable on Religion and Social Welfare Policy
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much each provider will receive. In a program of indirect aid, the government

may include providers that offer services with greged religious content. In a

program of direct aid, however, the government is legally responsible for the
content of services provided. The government is required to take reasonable steps

to ensure that public funds are not used to provide direcosufgp services that

have fAspecifically religious content. 0
provide that direct aid may not be wused
a restriction that does not apply to indirect funding streams. tAawthe phrase
Ainherently religious activitieso fails
gover nment funding o f religious activi
characterization omits mention of the most common source of litigation over
government aid to FBO$ social service programs that incorporate explicit and
extensive religious content. In recent years, several federal agencies have offered
more comprehensive guidance in the context of specific grant programs, but the
FBCI continuesto assert the more limited definition in its governrerde

guidance materials.

C. Religious Selectivity in Employment by Governmentfinanced FBOs

The question of religious selectivity in employment by governffieahced
FBOs has been the most politicallgntentious issue in the eigiear history of

the FBCI. Throughout this Administration, President George W. Bush and the
White House Officeof Faith-Based and Community Initiatigehave ardently
defended the right of FBOs to engagefaith-based hiring. In keeping with that
general policy, a significant number of the regulations and policies emerging from
the Administration have included provisions designed to maximize such hiring
autonomy. The question is one of policy for the nédministration.
Constitutional litigation over this question has not changed the legal statlis quo
under federal law, FBOs have the right to engage in-taed hiring, unless
statutes or Executive commands forbid such hiring. State and local g@esnm
retain their own, independent authority over these questions.

D. Beneficiary Rights and Protections

When the FBCI began in 2001, federal law contained virtually no explicit
protection for the religious liberty of beneficiaries of federflligded soal
services. The policies announced over the past six years have gone a long way to
cure this deficiency. Nevertheless, some important issues remain, and questions
about beneficiary rights continue to arise in litigation.

Il. LEADING LEGAL DEVELOPMENTS OVER THE PAST YEAR
A. Standing to Sue in the Federal Courts

Three significant decisions clarified and expanded the new limitations on the right
of taxpayers to bring suit for unlawful government expenditures.
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1. Freedom From Religion Foundaton, Inc. (and others) vs. R. James
Nicholson, Secretary of the Department of Veterans Affairs (and others), 536
F. 3d 730, 2008 U.S. App. LEXIS 16551, United States Court of Appeals for
the Seveth Circuit, decided Aug. 5, 2008

This case involved a cHahge to the chaplaincy practices of the UD8partment

of Veterans Affairs The lower court had upheld those practices as a permissible
accommodation of the religious needs of VA patients, but the appeals court
dismissed the case on the ground thatdg®ps lacked standing to bring it.

2. Alicia M. Pedreira (and others) v. Kentucky Baptist Homes for Children
(and others), 553 F. Supp. 2d 853, 2008 U.S. Dist. LEXIS 25724, United
States District Court for the Western District of Kentucky, decided March
28, 2008

In this longrunning litigation, the district court dismissed the claims of state
taxpayers against government funding of foster care at the Kentucky Baptist
Homes for Children. The court ruled that the taxpayers lackedisgaiedpursue

the claim, because the Kentucky legislature had not explicitly authorized
expenditures at religicbhased group homes.

3. Freedom Fom Religion Foundation, Inc. (and others) v. Carol Olson (and
others), 2008 U.S. Dist. EXIS 58439, United States District Court for the
District of North Dakota, decided July 16, 2008

In this case, which also involves stditeanced residential services for youth and
thus is quite similar to Pedreira v. Kentucky Baptist Homes for Childfen,
district court dismissed the case for lack of taxpayer standing, because the North
Dakota legislature had not explicitly authorized expenditures at relizasad
group homes. The court also found that the plaintiffs lacked standing as
municipal taxpgers, because the county would have had to pay for the care of
adolescents in an alternative institution even if no fadaked group homes were
eligible to receive such payments.

B. Faith-Based Prison Programs and the Remedies for Constitutional
Violations

Americans United for Separation of Church and State (and others) v. Prison
Fellowship Ministries (and others), 509 F. 3d 406, 2007 U.S. App. LEXIS
27928, United States Court of Appeals for theEighth Circuit, decided
December 3 2007

In the final chapter of the loAginning saga of the prisoner rehabilitation program
run by Prison Fellowship Ministries in the lowa prisons, the Court of Appeals for
the Eighth Circuit affirmed a finding that the program violated the Establishment
Clause, but reversed a lower court order that Prison Fellowship Ministries repay
the State of lowa the monies spent in violation of the Constitution.

iv The Roundtable on Religion and Social Welfare Policy



C. Government Support for Physical Facilities in which Religious
Activities Occur

John Chane (and others) v District of Columbia and the Central Union
Mission xUnited States District Court for the District of Columbia, suit filed
September 18, 2008

This pending lawsuit, filedn behalf ofDistrict taxpayers and several homeless

men from the District, challges a proposed transaction between the District and

the Central Union Mission, an evangelical Christian mission that provides shelter

and a ASpiritual Transformation Prograr
transaction involves an exchange of more MalaDistrict property for less

valuable Mission property, and a grant from the District to the Mission to
renovate the Missionbs newly acquired p
Participants in the Missi oniousacgwti@esgr ams
The challengers assert that the proposed relationship between the District and the
Mission would violate the Establishment Clause. The District asserts that the

terms of the transaction are still being negotiated, and has urged thetacourt

dismiss the suit as premature.

II. CONCLUSION

Partnerships between government and fh#lsed organizations did not begin
with the Administration of George W. Bush, but the past eight years have
involved an intense effort to exparglich partnershipgnto new shapes and
programs, and those efforts have borne significant fruit. The rules governing
relationships between the state and religious organizations have been refined and
clarified in ways that could not have been predicted on January 20, 2001. The
distinction between direct and indirect funding of FBOs has been addressed in
regulations and has been reinforced by the courts in a variety of contexts.
Similarly, the religious I|liberty of ben
programs is alsowell established. We very much doubt that fdtsed
organizations will ever again be categorically disqualified from partnering with
government in delivering social services.

Other aspects remain unresolved, however. The hiring freedom of FBOs in
partrership with government remains, as it has for the last eight years, embroiled
in political passions. This has been and will continue to be fought out in the arena
of politics and policy It is not an issue that judges, interpreting constitutional
law, are likely to resolve in either direction. With respect to the direct funding
option, we have no doubt that better guidance to FBOs and monitoring of their
services is needed.

In the years to comesourts may permit an even wider range of partnerships
betweengovernmentand FBOs The r epl acementwholfiad Just i
the deciding role in the two Establishment Clause cases that define current law on
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